§268.404

§268.404 Appellate Procedure.

(a) On behalf of the Commission, the
Office of Federal Operations shall re-
view the complaint file and all written
statements and briefs from either
party. The Commission may supple-
ment the record by an exchange of let-
ters or memoranda, investigation, re-
mand to the Board or other procedures.

(b) If the Office of Federal Operations
requests information from one or both
of the parties to supplement the
record, each party providing informa-
tion shall send a copy of the informa-
tion to the other party.

() When either party to an appeal
fails without good cause shown to com-
ply with the requirements of this sec-
tion or to respond fully and in timely
fashion to requests for information, the
Office of Federal Operations shall, in
appropriate circumstances:

(1) Draw an adverse inference that
the requested information would have
reflected unfavorably on the party re-
fusing to provide the requested infor-
mation;

(2) Consider the matters to which the
requested information or testimony
pertains to be established in favor of
the opposing party;

(3) Issue a decision fully or partially
in favor of the opposing party; or

(4) Take such other actions as appro-
priate.

§268.405 Decisions on appeals.

(a) The Office of Federal Operations,
on behalf of the Commission, shall
issue a written decision setting forth
its reasons for the decision. The Com-
mission shall dismiss appeals in ac-
cordance with §§268.106, 268.403(c) and
268.408. The decision on an appeal from
the Board’s final action shall be based
on a de novo review, except that the re-
view of the factual findings in a deci-
sion by an administrative judge issued
pursuant to §268.108(i) shall be based on
a substantial evidence standard of re-
view. If the decision contains a finding
of discrimination, appropriate rem-
edy(ies) shall be included and, where
appropriate, the entitlement to inter-
est, attorney’s fees or costs shall be in-
dicated. The decision shall reflect the
date of its issuance, inform the com-
plainant of his or her civil action
rights, and be transmitted to the com-
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plainant and the Board by first class
mail.

(b) A decision issued under paragraph
(a) of this section is final, subject to
paragraph (c) of this section, within
the meaning of §268.406 unless the Com-
mission reconsiders the case. A party
may request reconsideration within 30
days of receipt of a decision of the
Commission, which the Commission in
its discretion may grant, if the party
demonstrates that:

(1) The appellate decision involved a
clearly erroneous interpretation of ma-
terial fact or law; or

(2) The decision will have a substan-
tial impact on the policies, practices or
operations of the Board.

(c) The Board, within 30 days of re-
ceiving the decision of the Commis-
sion, shall issue a final decision based
upon that decision.

§268.406 Civil action: Title VII, Age
Discrimination in Employment Act
and Rehabilitation Act.

A complainant who has filed an indi-
vidual complaint, an agent who has
filed a class complaint or a claimant
who has filed a claim for individual re-
lief pursuant to a class complaint is
authorized under title VII, the ADEA
and the Rehabilitation Act to file a
civil action in an appropriate United
States District Court:

(a) Within 90 days of receipt of the
final action on an individual or class
complaint if no appeal has been filed;

(b) After 180 days from the date of fil-
ing an individual or class complaint if
an appeal has not been filed and final
action has not been taken;

(c) Within 90 days of receipt of the
Commission’s final decision on an ap-
peal; or

(d) After 180 days from the date of fil-
ing an appeal with the Commission if
there has been no final decision by the
Commission.

§268.407 Civil action: Equal Pay Act.

A complainant is authorized under
section 16(b) of the Fair Labor Stand-
ards Act (29 U.S.C. 216(b)) to file a civil
action in a court of competent jurisdic-
tion within two years or, if the viola-
tion is willful, three years of the date
of the alleged violation of the Equal
Pay Act regardless of whether he or
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